EXPERT WITNESSES
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INSTITRENGS==chey are docrors, engineens, computer
CXPETTY, ACCINTINTS, SCOGMISE.

Bur ehe diploms-bearers don't have gl the
answers. Michoel Sawickl, o Dullas plaintifis’
attnrney, mode news recently when he won Gnent
2005 largest jury pwands: S606, | million (laer
reduved mo sbour §2 million) for the family of

valushle witness & the one who can explain comples
rrtrers clearly. College professors, who are pxpecied
fireles chat in the clessrosm, are @ fovorte. But
they hove a civwnside oo, which Sawicks recalls
lewrning the hasd way eardy in hes career: He hired o
elisringuishied economist oo caldiilate how muoch a
plne—crash victim wirili] have easned i he had Lived
“THink tresbimin oloes,

5 B nil“"l'."l'l'WHEN A RUTAEAGA EHDP
SHOULD HAVE BEEN PICKED, vou PUT A
RUTABAGA FARMER ON THE STAND."”

«HECRATY BRAER NEIERETEFREPFECI AN

in B2-year-old nun
whi binid died becanse
o an everdise uf
LI!EIIHII'IEI’.JI‘!-}'. Sawncks
revalls wikathes, decade-
il cmae ter the

famnily ol one of Reba
MuEneie's I'H.I..I,'kilrl-
LLlEFR &) whes weas kf]led
in o 19591 plane crash
Howe much was her Life
worth! To evaluate he
FUtLire earmings and
the possibilivy of het
becomingg i sl s,
Soow ik culled v o

rec o eset v whiose
ipualificurion colisiseed
ul yewrs 19 che s
basiness: “He preduced
recorods for Winnina
Fonclel mnid Slunnnia Tweain, And he siid, ‘1 chink this
s [ehe backup singer] could have been a
supersmn - Sowicki siye be won mare chin 53
mrilbhsn for che singer's estare

WHAT QGUALIFICATION: DO THEY NEEDT

"An expern wicness has to meet the test,” says
Mlachae] Coyne, & Bostam trinl biwyer whio teches
evidence dt the Massachusetrs School of Law.
“Dines he or she lave ehe background, edocanion,
experience, und mruining thar will aid the jury’s
understanding of the evenes®” Says Panl Bergman, o
professor ar TCLA School of Law: “When vou want
to keniw wehien o ruabagn crop shionld have been
picked, you pur o nombags @emer on che stind.”

A oo exparr siroess noe oaly s well gualified
hur alsin hat 2 gifr for commumnicating wich oedinsry
peaple, lke thie 12 wha oreapy thie mre box, The
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aawicki ceched his expert
"Give the bittom line up
brone.” When Sawickl seked
tur that bBeitom ling in
couert, thie econmmist said,
"First | have 1o espluin

che formulas by which |
reachied this numbes.”

"He went on for guite a
while,” suys Sawscki. “| hidn't a cloe what he was
saving. Neicher did che jury.” Sawicks himsell gave
the jury the hotrom-line figure and managed to pull
UL Wit

“When jurics don’t undestind the substance of
whir the experr Bsayving, they decidy in fuvor of whi
seemied more simeee or better qualshied or who was
more humornis,” Berpmnn siys. "They ke refupe
where thoy can.”

WHAT TESTIMONY WiLL BE ALLOWEDT

Given che jermgoi genuine experts eigage in, (v iy
ik surprise thar sham and "soft” science can slip inmo
ihe witness chaic The most famous example of what
ih W dubbed junk science is probably the “Twinkie
difense” wsed in the 1979 imnl of Dan Whire,
a former San Francisoo city supervisor who famlly
shot Mavor George Miscone and Supervisor Harvey
dilk. At tral, one of the five psychlacriss and
paychologists who restified o Whites dirminisbed
capacity said rthar he had become wnkempe and thar
earing junk foosd. including Twinkies, instend of his
usual health-food dier was evidence of depression
Whire gor off with a lighter-than-expected senrence,
biir it was based on his suffering from a TV jsr
menil (ness The cream-filled cokes were ho imore
than o foatnore to the cose—"u throwsway line,”
defense arrdeney Douglos Sclmide hox said—
degpine the imumediss fame thoe spoached o che
Twinkie defense

Mot long sleer came cases in which gquestionalble
pivchological experss apparently coached children o
pive false accounts of sexunl whuse ar day-care centess
ind other venues, and cases in which therapises
restified oo the “recovered memory” of adults who
illeged that they had been abused decides carlier,
creating o rruil of rummed lives, On a corporate level,
experts bartled It out in peoduct-linbiliey lawsuies.
Junk science became @ major issue for cofpatations




and conscrvative think ranks, The 19905 would be
remembered 18 “America’s decade of junk science,”
wrate Doy Bandow, a former senioe fellow at the
Cuto Inseicute in Washingron, D.C,

Puutl Bergman notes that certam felds, such as
tonic torrs, are “artack-based. Starviscics con be bene
m any shape for enough money, Ir cun be a foem of
extortbon, Prepare o lowsuit, find 4 couple of experrs
who do some smristical annlvsis of acoidene s or
cancer rates, and file a suit, The poblicity is horrible
for ehe company, and there's pressiere 1o sercle
without knowing whether the claims are valid
ar pot.”

He udds, “Trials rely on

evidence classes, eells his seudents, "If you're going to
say it's screnoe, ot has toacr, ik, ond walk like
seicnoe.” He bsiils ehe rules down oo “four P and o
T, It has to be based an the priscipder of science, The
informanion has to be pebfiibed. Ir hos to be frer-
revieivedd. The potewshd for crror has to have been
examingd. And the theory has to have been subjeceed
o i,

Bergmaun notes char some of the Thaobert
regpiiirerments turmed our oot te be doable o
applicable, such as peer-review publication. The
courts inesd to apply 1t ot only o science but w
all resrimony busied on speculived information.

stienice, but science goes at
1i8 D incrementil pace.
In science you dion't have m
pive an answer before
your re veudy, bur che legal
syscem demands on answer
now. People have been
injured, and rhey sy you're

“SCIENCE GOES AT ITS OWN INCREMENTAL PACE, BUT THE LEGAL
SYSTEM DEMANDS AN ANSWER Now. YOU CAN'T TELL THE
PLAINTIFFS TO COME BACK IN 30 YEARS.”

ar fault. You can' tell the
plainritts to come back i A0 years.”

But many lawyers believe it all comes our in o
wash. Boston arrorney Michae! Coyne poines our char
Twinkies were just one small picce of the evisence in
the Whire case: “There was orher ample evidence,
Juries cun sift our silly informacion.”

The sifting process was the issue in the cise that
came before the Supreme Court in 1993, when
Chief Justice Rehnguist challenged the man who
wits “a lwwyer, mot a doctos ™ Two San Diego boys,
Jason Daubert and Eric Schuller, had been boen
with severe limb defirmiries. Their mathers had
taken Bendectin o reduoce namsen while they were
pregoant. The guestion before the juseices was no
whether Bendecrin caused birrh defeces; thar issue
hitel alrewdy been decided by trial coures, which had
theown oue all but o few of the Bendecrin cases. In
Dantere v. Morrell Do, the Supreme Courr was m
consider o bigger legal Bsue, Should u judge be alsle
ro exclude soft or speculative soentfic testmony ?
Or should the jury be truseed to hear and sort our
what some called junk and orhers comsidered
cutting-edge science? In Daubert, che plaintifts
hiel presented animal soudies oo supporr their case.
Merrell Dow responded with human stadies,
presumably maore relevine. The justices come down
on the side of gacekeeping by the erial judges and
established whae are now known as ehe Dauben
stanclards. In doing s, they upbeld the verdice of
California federal sppellire judge Ales Kozinskd,
whis had dismissed testimony by expert witnesses far
the plainedf and rubed i tvor of Merrell Dow,

Covne, who teaches che Dauberr stundards in his

There's a huge mnge of expertise and cheones thu
aret't scientifically tested.”

The Dauberr decision has given rise to the spore af
whar lawyers cull "Davnberring out”™ expen witnesses,
“Wow lawyers have to be concerned abour convincing
the juelge that the testimony 15 admissible, nor st
how the jury will see it,” @ys Ross Dison & Bells
Mernl Hirsh. “It's nor so crystal-clear char you can
predice.” The doubrs have led 1o moee sertlemenis
and fewer ceils. “A weapon in sertlement is thar the
plaineits expert will never meer the Daubert
stanalard,” Hirsh says.

COne arenn where artormeys have mare leeway in
[rresenring expert witnesses is the all-impormne step
of serring economic damages, not only in seelement
ralks bur also {n the final phise of a jury trial that has
delivered o verdice for the plamnff, The defendant s
at fuult, bt has been decided, but whae i the dollar
amuount that will compensate for those sins and make
the ploineiff whale? Eneer the experr wirness—
usually on eeonomise of sccnuntant—awho will ke
the litngants by the hand and lead chem inem the
parllel universe ol whiur might have been.

Arcorney Daniel 1. Davidsen, now & senior parener
it Spiegel & MeDarmid in Washingron, DU,
recalls o fouralecades-old cuse imvolving i consplrecy
berween General Eleceric and Westinghouse to fix
the prices of electric generators, “The prices had
always been fixed, dince both compamies began
matking the prodisce,” says Davicdson. Bt we called
on distinguished economists to cell us whar electric
generators, which had slways been price-fixed, would
have cose if they had never been price-fixed " The
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fong had beess going on for 60 years, he says, and
the totul prices, in present-diy ligures, were many
billions of dollars higher as a result. '
Such “waould have been”™ questions ore the stuff
of many antitruse cases. "Everyone hires economie
experts o0 do business srudies creating a maodel
of a world that would have existed wichour the

examination. Some of these guys have a strang
nisumd, andd they suck you in, They know rthe
wystem, but they don't do the work. They juse look
like they re working.” He also caurions against
overpuying. “The puror is getting $6 a day, and this
EXpErt i sitting out there on a bench eating Life
Savers, and hie's geering $4,000.°

Pravid Mazie, a

AN MIT ECONOMIST WAS ASKED TO EVALUATE THE DAMAGE TOXIC
DUMPING HAD DONE TO PROTECTED WiLDLiFE. “IT"S A BIRD,”
HE SAID. “CHICKEN IS 52.49 A POUND.”

Roseland, New Jersey,
artorney wich Magel Rive &
Mazse, sayn the fact char
expires e s doesn'r
marter to i jieey, He won e
$145 million award from

the concessionmire at Giunes
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conspirscy,” Coyne siys. He cires a recenr case of his
in which the jury lisrened to the damage escimates of
dueling economists, whoe were paid in excess of seven
figures. “Aleer three diys of deliberation, the jury
cume bick and asked che judige if they had to accept
either expert’s figure o if they could just decide on
their own. They did just that, coming up with i
figure themselves, which was approximarely 75%

ol whir the plainnff was looking for”

In loss-of-life, employ ment-terminacion, wnd
environmental cases, sconamic expers often tesnfy
From the twilight wone of the priceless. Rosooe
Trimmier Jr,, & purtner ac Kopes & Groy in Boston,
remembers a toxic-dumping case in Los Angeles
where the dumping consed, amaong acher damage,

i dechine in the populstion of protected fish and
birds. During a conference cull, a well-regarded
MIT economist was asked to evaluare the damage.
“It's @ bird,” he wid. “Chicken is $2.49 & pound.”

HOW DO LAWYERS HIRE LXPERT WITNESSESY

Dresprire the occassonal loogh, finding and hiring
expert witnesses is serious business. Lawyers ar major
firms wie their own mseer of experts and tum o
trasred colleagues when they need a referrl.
Trimmier hos o kirchen cabinet of specialists who
suvise him on which experes to hire and who ace
ax mediames, ernalaring whar the experts say for
the lnwyers and explaining the relevant liw m
the expers.

Dallas srcomey Michael Sawicki likes 1o use
ncuclermics not only becamse “they re used 1o
comumunieating with studens” bue also because
“they’re perceived as unbimsed, You con pur them in
frone of a jury.” Prederably, they have some élan: his
sdeal is the arrarmey and Harvard peofessor Alan
Dershowitz. Sawicki stays away from experts who
idverrise: "He'll pike o case abowr Vioys, sore
kenees, anything, and he won't hold up ander cpos-
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Seacium; the company was
accused of overserving a
drunken foorball fan who laver caused o car crush that
paralyeed o 2-pear-old child. “lv's understond that
baeh sicis pid their expert witnesses,” Mazie savs.
“They re not volunteering their rime.” Bur nearly all
the ittorneys interviewsd ugree thar 3 wirness “can't
have a dog in rthe race,” meaning that he can't be
pald o percentuge of the verdicr instesd of o flar ar
huirly fee.

Michael L. Kelly, the mannging parener of
Kirtland & Packard in Lis Angeles, won o $64
milhion verdicr for a pilor who was wongiully
eerminated by PrivieAir Do, an intermarinmal careier
rhar offers private charers, among other services.
Kelly's favorite merhod of finding experr witneses
is to camb chrough verdicts in similir cases over
rhe previous five years and cherry-pick the experms
on the winmmg side. He found one such witness 1o
challenge the PrivarAur investigation thar led m the
pilors firng. The wimess, o college professor who
taughe employment discrimination and workplace
investigation, detaled 42 problems with the
investigntion af the pilor. The other dde, Kelly
ruees, eied ot call 1 own expers on employment
vt gitions, “The expert is the key 1ool, the
schvicate for your parry. By closing smiemenis,
the juroes have already raken one side or snother,”
he says:

Smaller firms wirh lower budgers than Kelly's
aften turn to ugencies—ike those advertising m Tie
Amerrcan Lanyer—uhar keep darabases of experrs
in every imaginible fielid. Michele Clark |5 viee
president for markering ar one of these ourdics, 34
year-tld Experr Resources Inc, in Peoria Heighes,
Ilinwis, “We network chrough sreoeneys and the
Inzemet, and we build referrals,” she says. Many
artorneys now o online and find their own expers,
briae, says Clark, “ir rakes rime, and we can provide
niche expertise thar no one else has.” Among the
specialises in her darabase are sieuceural engineers



whn specutliae in multiple-story malls (thry testified
it i collapsed-mall lwwsuie), an expert on electric
fences wsed to confine cacele (he took paer in oo case
it which a child wus elecerocuted by o fence), and an
expert on underground ranks (he wes called in for a
case in which o wnk's contents hid leaked tneo the
water supply)

Most of the agency's cxperts, Clark says, are
"huck-office. Thar i, they consule wich che artarney
oo Dt i kenaswt o B sligalcd STy 1 the case ar
not, [f the case goes forward, the expert coaches the
attomey fur depositions and erial * When a cestifying
wirness is necded, saimeone el with more courtroom
chisrismii muy be founcd.
The commiission Clark's
agency reeeives s bulls mn
the fee it charges the lawver
for rhe expert, The expert
gers whabever the poing
rake 1, aceoreding oo his or
her field and experience.

ARE THEY SIMPLY
HIRED GUNST
Theére is & thriving business in couses,) books, and
workshops thar tmin professionals m be expere
witnesses, They include The Expert Witseis Markprimy
Hook ($49.9%), the Advanced Marcketing Cline for
Expert Consultnes (ruition: £49%), and the Marional
Experr Witness Conference {pmtion: 3705, s 3345
fosr incividual witkahopa such as " Testihemg Skills”)
Michael G Kaplun, o forense secounonr snrch che
Los Angeled firm Kiaphin Abeaham Burkert & Cao
has been reaching che craft of esperc-wirnessing m
acher accointanis and FRoancial advisers for 16 YErs,
prepaning them to reseify, as be does, on economic
dhamiiges, foreniic sccounting, ind business
villlatinn. “In che wake of Enmon and Archue
Andersen, hnancil testimony is o o asea,” Kaplan
ways. He reaches a series of courses for the Mavional
Associarion of Cerrified Valusrion Analysis ehar
include mack live courcroom appesrances, earimony
before o jury, mediarion, ind deposicions. The
package price fnr the four-day program, with an exem
an] cercificacion, is “whour $2000," sy Kaplan,
The course participants can mnke therre tuition
bk quickly. Expen-witress foes con go o high ss
14000 an hour, bae that i @ raee usunlly reserved for
the likes of Mobel Prize winmers, The masre commai
price bor “um cxpenenced expert with p goid
repuitation would be in che range of 5000 t 2600 an
hour in o major metropolitan srea,” says Charles L.
Miller Jr., o paroer with Dickseein Shapim Monn &
Chbhunsky m Washingron, [0C. “The motes could reach
diown oo B30 an bour for somenine of lesser stature,’
Diges this mnbke the restifying expert a Tirad gon;

willing o suy wlatever he wopaid mof Spicgel &
M harmiad’s Dunicl Davidson recalls interviewing
an econinmist why chunged sides wichio 43 miniees
in respanse to che tenor of his questions, Davidson
Wils i your associite ot thie time, i senior parcier
wher s iyon che interview swd, “The red lighs
of “prromrituze’ over his head s o obwioos. We
can 't use him.”®

Rimgoe Trimmier docsn't mind un expery who
works b way chrough differenc cheories of 0 case i
the privacy of the office. "It polnes out the strengths
iwnd wesknesses of rhe case,” he says. “Shar mareers
is wiisre he comes out after cxeensive seview.” Bue,

he udds, “he shouldn't weite up
every theary, leaving o written
el by which he reoched bis
conclusion ™ Indeed, one expere
wirness inteeviewed far this article
wirild ot spenk for srtribution
because, he said, “poything 1 say
couild be rerrieved snd used againse
e i@ Courteoom somediy,”

Trimimer and other attomeys
caution agarnst inng o wirnes
who consictentdy rescifies for either
the plannif or che defense: “Iv
shows beas und undercurs their
credibiliey.” But Harvey Wolkefl,
Trimmiers partner ar Ropes &
Ciray, sevn 0 goo] redaoi why some
experts tuke the same side in muny
trials. “le's @ wiy of thinking,”™ he
sayi. "A plaintiff witness sees
irose Lo rudes. A defense witness
sees nugnes, complexity, unsettled inerprention.
It's a chicken-cgg difference. 1 don't know which
came firse, their way of thinking or their
mvilvemnent in plaintifl or defense testimony,”

Forensic accountant Michaeel Kaplan says, 1 am
un advocare for my own vpinian, 1'm ndar swayed
by whar the cliens needs, And | have resigned from
cases when [ couldn't give the opinion chey were
lesking for,”™

Bur clearly soume expers are for sale, “T'here has
develapes] i mivker for testifying experes who do
nuching bur offer themselves for hire,” says

]
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“THE RED LIGHT OF 'PROSTITUTE' OVER HIS
HEAD IS TOO OBVIOUS, WE CAN'T USE HIM,”
A LAWYER SAID OF ONE PROSPECTIVE EXPERT WITNESS,



Trimmics, "Its most comamon i medicil
mitlprictice, patent infringement, and securities
fraud. Thiey will rake the fices and wilor thelr views
o fir the case.”

"I’ deiven by ehe adversary system,” says law
professor Paul Bergman. “The system says, 'Find
RMTIEORE B SUppiEt vour posicion. IF Expert A won'n,

whi would say there is no ser rule on the mateer, Juse
Isecause the accounting wis improper doeesn’t men
thie there was intent on the director'’s par the rules
wre arcane and difficule; and s on” Oher lowyers
udd rhat the credibilicy of expert wirnesses can be
undermined in small wavs, “There wsn't an b
moment like on relevision,” Sawicki says. "Ie's deach
by o chiowsand cues.”

Bt sometimes chere is
an adee! moment. New

“A REPUTABLE EXPERT WON'T LIE or 1eEsTIFY TO Jersey attorney David
SOMETHING HE DOESN'T BELIEVE, BUT HE WILL MOLD MIRGE 11 UL

HIS POSITION 10 FIT THE NEEDS OF THE CASE.”

iheck for skeletons in the
¢ bosers of expert witnosses.
He recalls o case ngainse a

go to Experr B, A reputable expert won't le ar
testity ro something he doesn’t believe, but he will
mald s posation 0o bt the nesds ol the cose,”

Muost lowyiers want sensoned witnesses whin won't
be rattled by cross-examinueion, bur they are wary ot
wing “professional” expert witnesses who do nothing
bur cestify, Yer the amoune of expert work required
for some cases i s0 great thae it can become o full-
vme ob. Michasl Wagner, a Palo Alwm, Californ,
finoncial prolyst who cescibied for the inveszor
Ronald Perelman in & billion-dollar lawsuir against
Muorgon Stanley, spends all his working bowes
restifying and preparing financial analyses for legal
dispures. “] hoven't had 1o market myself for 15
vears,” says Wagner, who bills ar $595 an hour

In the Morgan Sountey case, Perelman sued the
fimancial giane for aiding feawd in ehe sale of
Coleman, o comping-gear company. Wagner testified
to the woreth of Margan Stariley so that punitive
dumages could be pssessed, and the jury awarded
Perelman 21,45 billion. The case {5 on appeal;
Perelimiin has no received any money ver, Wagner
will mon disglose his fees, but says they “were modes
curmpared o my averge ssigmment.” He sy his
frerm dhevoted abour 1,000 howes o the case, and he
el by whonr §O0,

Defending aguinst an expenenced expers wirness
like Wigner or Kaplan can become scary for
corporte ifficers or directors who are berng sued for
malfessance, friud, negligence, or flure oo carmy out
fluciary duries. Harvey Wolkolf point mo ane such
recent cise that he soys was seteled combidencially
During the deliberntions, be savs, an experewirness
estified thut the arcounting trnsactions were si
frasdulent thar oo reasonable board member acring
in good faith and in the best interests of the compuny
colid hve approved ehem,

“To counrer this Kind af testrmony,” saps Wikl
“the otficer or director should bore their own experr,

"HI
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prisom brovghs by an
inmare whose neck hind
been broken; “The other side called an expert whi
hid been o prison warden in Penmiylvania. It came
our thar lw bud been forced o resign becawse there
were a0 muny violations in his prison thae he wis
kmown as the Hitler of wardens.” The people wha
hael eroatted him oue had second ehoughes and seteled.

OIf course, ar boteom, solid faces can beae ER T
testimeny. Experts cun mtir}' only aboor whar wosuld
or should have buppened. In the case Mone won
against the Gilants Studium cuncesmionmre, boch aides
culled experes, “One of their experes wus much more
remwned than oors,” sovs Maozie. Bor tsamony by
the defense experr abour the uhsence of visible signs
of intoxication char should have been noticed by thee
vendor was rrumped by ordinary people who were
eyewitnesses. They sald che man looked drunk. As
simiple a8 thar &



